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The Telecommunications Industry Association ("TIA") hereby submits the following reply to
initial comments submitted in response to the Notice of Proposed Rulemaking ("NPRM")

adopted by the Commission in the above-captioned proceeding.

The Commission’s task in fashioning a default or alternative dispute resolution process pursuant
to Section 273 (d)(5) of the Telecommunications Act of 1996 (“1996 Act”) must be viewed in
the context of the other provisions of Section 273 (d). This new subsection of the
Communications Act is not an academic exercise or codification of “business as usual”; rather, it
is intended to resolve real problems faced by telecommunications equipment manufacturers in
dealing with entities which exercise market power, ¢.g., exclusive control, over the development
of “industry-wide” standards and generic requirements (“GRs”) and the certification of products.
This issue is especially important because the entity which currently has such market power, Bell
Communications Research' (“Bellcore”), may soon be able to engage in the manufacture of
telecommunications equipment in direct competition with many of the companies for which it

now provides certification services and guidance regarding compliance with “industry-wide”
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'Bellcore is owned jointly and equally by the seven Regional Bell Operating Companies. Qj#
d
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standards and GRs. In crafting the 1996 Act, the Congress recognized the potential problems
associated an absence of competition in the provision of certification, “industry-wide” standards,
and GRs, and with permitting such an entity to engage in competitive activities without any

safeguards.

One of the safeguards that the Congress imposed is the default or alternative dispute resolution
process, which is intended to protect the interests of parties with an interest in “industry-wide”
standards and GRs issued by Bellcore or any other non-accredited standards development
organization (“NASDO”). By using the term “all” in Section 273 (d)(5), Congress clearly
intended to protect the right any party to seek review of disputes with Bellcore or any other
NASDO with market power through the alternative dispute resolution process. It is against this
backdrop that the proposals submitted in this matter should be evaluated by the Commission, and
for this reason that the Commission should reject any alternative dispute resolution proposal
which does not provide by review by a neutral decision-maker or protect the rights of any single

funding party.?

With this in mind, TIA, in its initial comments, expressed general support for the proposed
"default" dispute resolution procedure advanced by Corning, Incorporated ("Corning"), which
would utilize the technical expertise and resources of TIA and other standards development
organizations ("SDOs") accredited by the American National Standards Institute (“ANSI”) in
resolving standards-related disputes arising under Section 273(d)(4) of the Communications Act.
TIA continues to believe that the "accelerated consensus" approach reflected in the Corning
proposal provides the correct model for resolving disputes in cases where the participants cannot

agree on the procedure to be followed in resolving controversies relating to proposed "industry-

2Providing protection for a minority of the parties or a single party will not lead to “tyranny by
the minority,” as the 1996 Act requires that parties with a bona fide interest provide funding for
activities, limits the time during which disputes must be resolved, limits disputes to technical
matters, and imposes penalties for delays caused by frivolous actions. In addition to these
statutorily-imposed restraints, there is industry (peer) pressure to reach agreement since so many
of the industry’s are conducted jointly in collegial processes and because production and sale of
products is often dependent on the existence of industry-accepted standards or specifications.

-2-



wide" standards and GRs developed by NASDOs. Comments submitted on behalf of Bellcore
purport to identify certain "flaws" in the Corning proposal. TIA believes that many, if not all, of
the criticisms advanced by Bellcore reflect an inaccurate characterization of TIA's existing
standards development activities and the role that TIA might be called upon to play in resolving
disputes under the Corning proposal. In order to ensure that the Commission has a complete and
accurate record on which to base its decision in this proceeding, TIA offers the following brief

reply.

In its comments, Bellcore suggests that adoption of Corning's proposal would result in referral of
disputes over proposed Bellcore "generic requirements” to a "manufacturer-oriented” standards
body,? implying that TIA is such a body. Bellcore further asserts that the "likely effect" of
Corning's proposal would be to leave "critical" issues "unresolved and prey to incompatible and
proprietary solutions offered by dominant suppliers."* In addition, Bellcore argues that referral
of disputes arising under Section 273(d)(4) to an accredited SDO such as TIA is inappropriate,
suggesting that the organization may not have resources and procedures that would allow a
decision to be reached within the 30-day period specified in Section 273(d)(5).° Bellcore also
questions the ability of TIA and other accredited SDO's to render an unbiased decision.® Each of
these contentions is inaccurate and/or misleading and should not be adopted by the Commission

as a basis for evaluating the Corning proposal.

To assist the Commission in developing an accurate understanding of TIA's activities, copies of
TIA's ANSI-approved Engineering Manual and the 1995 TIA Standards and Technology Annual
Report ("STAR") are appended hereto. As the TIA Engineering Manual indicates, in order to
satisfy ANSI accreditation criteria, the standards development work undertaken through TIA's

3See Bellcore Comments at 21, n.18.
41d. at 4.
’Id. at 19.

5Id. at 18-19.



engineering committees ("ECs") and subcommittees is open to all U.S. companies that have a
"direct and material interest within the respective jurisdiction of the Formulating Groups."” Both
TIA member companies and a significant number of non-members participate in TIA's standards
development activities. The 1995 STAR includes lists of TIA member and non-member
companies that participate in the association's engineering committee activities.® It should be
noted that Bellcore itself participates in such activities as a TIA member, while six of the seven

Regional Bell Operating Companies participate as non-members.

Contrary to Bellcore's suggestion, TIA's engineering committees and subcommittees are not
dominated by large vendors. Indeed, 89% of the association's membership is comprised of small
and mid-size companies.” The procedure followed by TIA's engineering committees and
subcommittees gives all firms, large or small, a single vote. Moreover, consistent with ANSI
requirements, the chairs of all TIA engineering committees must "make an affirmative effort to
obtain full representation of all interest categories in Formulating Groups within their

jurisdiction and to avoid domination by any one group."'

"See TIA Engineering Manual [Attachment A, hereto], Section 3.2.1, p.8.
8See 1995 TIA Standards and Technology Annual Report [Attachment B hereto], pp. 38-41.

°TIA considers small and mid-size companies to be those with less than $35 million in annual
telecommunications-related sales. Article III of TIA’s bylaws allows any company (or a division
of a company) formed under the laws of the United States to be eligible for general membership
if it is “engaged in the business of developing, manufacturing, distributing, selling, installing,
launching, or consulting in respect to, communications or information technology products
(including software) or services other than common carrier services.” Any company not eligible
for general membership may become an associate member of TTA.

'TIA Engineering Manual, Section 3.2.1, p.9. It should be noted that while TIA and other
ANSI-accredited SDOs are required to maintain a balance of interests and avoid domination by
any one group, Bellcore and other non-accredited SDOs (NASDQOs) were not subject to any such
constraints, prior to enactment of Section 273(d)(4) of the Communications Act, which imposes
certain ANSI-like requirements on NASDOs that are engaged in the development of "industry-
wide" standards and generic requirements. See 47 U.S.C. § 273(d)}(4)(A).
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With regard to Bellcore's arguments regarding the feasibility of Corning's proposed ANSI-based
dispute resolution procedure, TIA believes that the "accelerated consensus" process described by
Corning is workable and can be accommodated within TIA's existing standards development
infrastructure. As the attached materials indicate, TIA's engineering committees daily debate
technical issues in an effort to develop industry consensus on telecommunications standards in a
wide range of areas. As part of this effort, TIA utilizes both formal and informal processes to
address and resolve disputes as they arise. TIA's standards and technology staff and the Chair of
the TIA Technical Committee are available to address informal questions and complaints raised
in the context of specific engineering committee and subcommittee activities. In addition, ANSI
requires accredited SDO's to establish a formal appeals process, which is set forth in Annex A of
TIA's Engineering Manual."' However, formal appeals are rare; indeed, none has been filed in
the period since January 1992, when TIA's Engineering Manual received initiat ANSI approval 2
TIA believes that this record demonstrates that the ANSI-approved, consensus-based process
which it utilizes is generally effective in resolving technical standards-related disputes without

the need to invoke more formal dispute resolution processes.

TIA further believes that to the extent the ANSI-like requirements of Section 274(d)(4) are
properly implemented, the likelihood that the Commission-prescribed "default" dispute
resolution procedure will need to be utilized will be significantly reduced.”®> However, to the
extent that disputes cannot be resolved through the NASDQ's internal processes or whatever
alternative procedure the parties may agree to use, TIA believes that its engineering committees
and subcommittees are well-equipped to serve as a vehicle for resolving disputes arising within

their respective areas of expertise in a timely manner, consistent with the requirements of

""See TIA Engineering Manual, Annex A, Section A5, pp. 47-48.

'2Gimilarly, it is TIA's understanding that Committee T-1 has had only one dispute in its 12-year
history that resulted in an appeal to ANSI.

3The potential imposition of FCC sanctions for frivolous complaints, pursuant to Section
274(d)(5) of the Communications Act, also will assist in ensuring that only bona fide disputes
are referred for resolution under the Commission-prescribed "default" procedure.
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Section 274(d)(5), utilizing the "accelerated consensus" approach embodied in Corning's

proposal.'*

TIA takes strong exception to the notion that adoption of Corning's proposed "default” procedure
would give a disagreeing party ("DP") a "de facto veto" over a NASDO's proposed generic
requirements'® or would allow a single party to "force" all participants to use the Commission-
prescribed "default" process in resolving disputes with a NASDO." As TIA understands it, the
Corning proposal would allow a DP to invoke the proposed "default" procedure with respect to
its dispute only, while allowing other participants to agree with the NASDO on the use of a
different procedure for any disputes which they may have with respect to a proposed "industry-

wide" standard or generic requirement.

Moreover, once a dispute has been referred to the SDO for resolution under the "default”
procedure, the Corning proposal clearly states that the SDO engineering committee's role is to
determine whether or not a consensus exists in support of the NASDO's position among the EC's
members, "excluding the EC members who may be affiliated with either the NASDO or the
disputing DP." Accordingly, the DP will not have a vote, much less a "veto" over issuance of a

generic requirement which includes the disputed item. If the consensus of the group supports the

NASDO's position, the proposed standard or generic requirement may be issued. Even where
the EC decides that it cannot support the NASDO position, under the Corning proposal, the
effect of this determination is merely to require that the NASDO indicate that an industry

consensus currently does not exist in support of its proposed standard or generic requirement, by

“Contrary to Bellcore's assertion (see Bellcore Comments at ii, 19, n.14), TIA does not
understand Corning's proposal to "foreclose" the use of Committee T1 or any other ANSI-
accredited organization engaged in the development of telecommunications standards to resolve
disputes arising under Section 274 (d)(4), using the Commission prescribed "default" procedure.
However, the nature and scope of TIA's standards development activities would appear to make
it a logical candidate for referral of disputes in many instances.

15See Bellcore Comments at 9.

161d. at 12.



removing the relevant item from the list of resolved issues and including it on a new list of

Industry-Reviewed Unresolved Issues."’

It is TIA's understanding that in this event the NASDO remains free to maintain its position and
to seek an industry consensus; it is merely barred from asserting or implying that such a
consensus exists at present. In such event, while the specific dispute over the inclusion of a
disputed item in a NASDO standard or GR has been resolved, the underlying technical issue may
continue to be debated. However, carriers that are seeking to purchase products remain free to
adopt procurement specifications that incorporate the NASDO's proposed standard or generic
requirement, irrespective of whether or not an industry consensus then exists in support of the
NASDO's position.'* Accordingly, Bellcore's assertion that adoption of the Corning proposal
would allow a single party to deny carriers and their subscribers the "substantial benefits" that
Bellcore's efforts to develop generic requirements may provide' is at best misleading, since
individual carriers retain the freedom to demand that vendors comply with Bellcore's proposed
requirements even in cases where an industry consensus does not exist in support of such

requirements.

For the reasons described in this submission and in its initial comments in this proceeding, TIA
urges the Commission to forego the binding arbitration approach advanced in its notice and,
instead, adopt Corning's proposed "accelerated consensus" procedure as the "default" procedure

to be used in resolving disputes arising under Section 273(d)(4) of the Communications Act.

7See Corning Comments, Attachment A, Section 4.2.
183ee Corning Comments at 9.

"Belicore Comments at 9.
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INTRODUCTION

A major function of the Telecommunications Industry Association (TIA) is the writing and
maintenance of voluntary industry Standards and Specifications, the formulation of
positions for presentation on behalf of the United States in international Standards fora,
and the preparation of technical information and reports for use by industry and
government. These activities are carried out by the volunteer Members of TIA
Engineering Committees, operating under the authority of the TIA Technical Committee,
a Special Committee created by the TIA Board of Directors. The TIA Standards and
Technology Department administers and supports the activities of the Engineering
Committees.

This Manual describes the manner in which the Standards activities of the
Telecommunications Industry Association are organized and the manner in which its
activities are conducted.

Specific responsibility for overseeing the Standards and Technology Department and the
Engineering Committees has been assigned by the TIA Board of Directors to the TIA
Technical Committee, one of the special committees established by the Board under the
provisions of the bylaws of the Association. The product Divisions of the Association
sponsor the Engineering Committees working in their product areas by providing
guidance, direction, and administrative funding.

Special legal requirements apply to Standards writing. Because of this, Standards and
Specification writing are administered and supported by the Standards and Technology
Department, which also coordinates the technical program and provides a unified
interface with the American National Standards Institute and other Standards
Development Organizations (SDO).

A further purpose of this Manual is to provide legal and policy guidelines for the
formulation and conduct of Engineering Committees, Subcommittees, and Working
Groups. It specifies how such groups are formed or disbanded, how leadership is chosen
and maintained, membership requirements, development and implementation of a
program of work; the conduct of meetings; administrative processing of contributions,
drafts, and correspondence; relations with other SDOs; and the responsibilities of the
Chairs.

- .
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STATEMENTS OF POLICY
OF THE STANDARDS AND TECHNOLOGY DEPARTMENT

Relationship with Other Elements of the TIA

The TIA Engineering Committees shall confine their activities to the preparation of
Standards and Specifications, and to other engineering matters, as further defined in
Section 3.3 of this Manual. The Engineering Committees shall conduct their activities in
strict compliance with the policies, rules and procedures set forth in this Manual, and with
the Legal Guides set forth in Annex B to this Manual.

It is intended that the other standing and special committees and the TIA product
Divisions shall confine their activities to other than Standards, Specifications, and
engineering matters as defined in 3.3, and shall refer such technical matters to the
Standards and Technology Department and appropriate Engineering Committees.

The product Divisions may recommend work programs and guide the efforts of the
Engineering Committees which they sponsor within the Standards and Technology
Department, but shall not themselves engage in the preparation of Standards or
Specifications.

Relationship with ANSI

The TIA is a member of the American National Standards Institute (ANSI) and recognizes
it as the National Standards Body for the United States.

As a matter of policy, it is expected that all new TIA Standards and Specifications are
intended for submission to ANSI as candidates for recognition as American National
Standards.

Intemational Cooperation and Harmonization

The TIA's trade policy goals include removal of barriers to market access, full participation
of U.S. government and industry in the Standards-setting process worldwide, and
achievement of a minimum level of Standards required to ensure interoperability and
proper function of the international network. in the spirit of these goals, the TIA
encourages its Committees and Staff to work cooperatively with other Members of the
ANSI confederation and with international Standards bodies and counterpart national and
regional Standards bodies outside the United States to harmonize telecommunications
equipment Standards and to avoid unnecessary duplication of effort. To this end, the TIA
will share its Standards and Specifications, whether work in progress or completed works,
with counterpart Standards organizations in other countries, subject to the intellectual

—~
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property rights and other property and contractuai rights of third parties and any
applicable laws and government regulations.

In recognition of the common telecommunications network shared by the United States
and Canada, and of the North American Free Trade Agreement (NAFTA), TIA
Engineering Committees are encouraged to work with their Canadian and Mexican
counterpart groups to produce common harmonized Standards.

Patent Policy

When an Essential Patent has been identified in a Standards project, the TIA will follow
a policy based upon that of the American National Standards Institute (ANSI).

(1). Inclusion of Patents in TIA Standards and Interim Standards

There is no objection in principle to drafting a proposed TIA Standard or Interim Standard
in terms that include the use of a patented item, if it is considered that technical reasons
justify this approach.

If the TIA receives notice that a proposed TIA Standard or Interim Standard may require
the use of a patented invention, the procedures in Sections (2) through (5) below shalil
be followed.

(2). Statement from the patent hoider

Prior to approval of such a proposed TIA Standard or Interim Standard, the TIA shall
receive from the patent holder (in a form approved by the TIA) either: assurance in the
form of a general disclaimer to the effect that the patentee does not hold and does not
anticipate holding any invention whose use would be required for compliance with the
proposed TIA Standard or interim Standard or assurance that:

(a) A license will be made available without compensation to applicants
desiring to utilize the license for the purpose of implementing the Standard,

or
(b) A license will be made available to applicants under reasonable terms and
conditions that are demonstrably free of any unfair discrimination.

The statement from the patent holder must be stated in exactly the words prescribed
above. The TIA will not accept statements which are conditional or which reveal the
terms of licensing.
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(3). Record of Statement

The patent holder's statement shall be placed and retained in the files of the Standards
and Technology Department of the TIA.

(4). Notice
All TIA Standards or Interim Standards shall include a Note as follows:

Note: The user's attention is called to the possibility that compliance with
this [interim] Standard may require use of an invention covered by patent
rights.

By publication of this [interim] Standard, no position is taken with respect
to the scope or validity of such patent claims or of any patent rights in
connection therewith.

When the TIA receives from a patent holder the assurance set forth in (2)(a) or (2)(b), the
TIA Standard or Interim Standard shall include the following sentences as an addition to
the end of the second paragraph of the Note:

One or more parties have notified the TIA that they hold patent rights applicable
to this [Interim] Standard. Each patent holder has, however, filed a statement of
willingness to grant a license under these rights on reasonable and
nondiscriminatory terms and conditions to applicants desiring to obtain such
licenses. A copy of the statement may be obtained from the TIA.

(5). Responsibility for ldentifying Patents

The TIA shall not be responsible for identifying patents for which a license may be
required by a TIA Standard or Interim Standard or for conducting inquiries into the validity
or scope of those patents that are brought to its attention.

Notes:

The ANSI policy requires that when a Standard is submitted for approval as an
American National Standard, the terms and conditions of any license shall be
submitted to ANSI for review by its counsel, together with a statement of the
number of independent licensees, if any, which have accepted or indicated
acceptance of terms and conditions of the license.
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The terms and conditions of any license required above by ANSI are not to be
revealed to the TIA. When required, they will be conveyed to ANSI by the TIA in
an envelope sealed by the patent holder.

(6). Limitation on Formulating Group Actions

No Formulating Group may adopt patent ruies different from or more restrictive than those
set forth in this Manual.
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1 OBJECTIVE AND SCOPE

The engineering activities of the TIA are organized to conduct standardization programs
and to provide other appropriate technical and engineering services within the scope of
the Association, subject to policies established by the Board of Directors. All activities
must be conducted within the Legal Guides established by the Association.

1.1 Important Definitions and Terms

Anrunderstanding of the terms below will be helpful in following the text of this Manual.
Association- (when capitalized) The Telecommunications Industry Association.
Bulletin- See Telecommunications Systems Bulletin (TSB).

Division- An affinity grouping of TIA Member companies by product category. (See 2.1.)

Engineering Committee- A Committee of volunteer Members, established under the
authority of the TIA Technical Committee to formulate Standards and provide other
engineering functions in support of the TIA. (See 3.1.)

Essential Patent- A patent required for compliance with any Normative Elements (whether
or not designated as optional) of a Standard or Interim Standard.

FO- Committee- An Engineering Committee sponsored by the TIA Fiber Optics Division.

Formulating Group- An Engineering Committee or Subcommittee which has responsibility
for formulation of Standards or Specifications. (See 3.1 and 3.3.)

NOTE: The generic term "Formulating Group" is used in this Manual to
refer to an Engineering Committee or a Subcommittee, but not to a Working
Group or a Task Group.

Interim Standard- A draft Standard released by an Engineering Committee for industry
use for a limited period of time prior to its being submitted for industry ballot. An Interim
Standard is intended for subsequent submittal to ANSI for approval as an American
National Standard. It is published and maintained by the TIA as an Interim Standard for
a period of up to three years to allow for industry experience with the Standard or to allow
time for stabilization of an emerging technology. An extension of up to two additional
years may be granted by the TSSC. Interim Standards should not be viewed as a
shortcut to standardization. (See 8.1.)
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Member (of the TIA)- A company holding general class membership in the TIA. (See
2.1)

Member (Engineering Committee or subelement)- A company or organization which holds
voting status in a TIA Engineering Committee or subelement. Not necessarily a TIA
Member. (See 3.2.1)

Nommative Elements- Those elements of a Standard setting out the provisions with which
it is necessary to comply in order to be able to claim conformity with the Standard. (See
the TIA Style Manual for additional information.)

Specification (TIA)- As used in this Manual, a document prepared specifically to facilitate
procurement that clearly and accurately describes the essential technical requirements
for purchased materiel. Procedures necessary to determine that the requirements for the
purchased materiel covered by the Specification have been met are also referenced or
included. (See 6.2.)

Standard (TIA)- As used in this Manual, a document that establishes engineering and
technical requirements for processes, procedures, practices and methods that have been
decreed by authority or adopted by consensus. Standards may aiso be established for
selection, application and design criteria for materiel. Note: uniess indicated otherwise,
the word "Standard" in this Manual applies equally to TIA Standards and TIA
Specifications. (See 6.2.)

Supplemental Representative- An individual designated by a company or organization
which is a Member of a Formulating Group, to receive Committee mailings, but is not the
Voting Representative. (See 3.2.3.3.)

Technical Committee- One of the special committees created by the Board of Directors
of the TIA. (The Technical Committee is not to be confused with "Engineering
Committee"). The Technical Committee sets policy for the operation of the TIA
engineering program. (See 2.4.1.) '

Technical Standards Subcommittee (TSSC)- A Subcommittee of the Technical
Committee, which performs a specific role in the Standards approval process. (See
242)

Telecommunications System Bulletin- A document proposed by a Formulating Group
to publicize material which, although not a published Standard, may have significant value
to industry or users.



